siderable restrictions, which made the lot of the worker in common-law countries somewhat less desirable than that of his brethren under the civil law. His negligence suit against the employer is or was open to the defense of his contributory negligence, which was not hard to adduce; after all, it can nearly always be said that with greater care the employee could have avoided an accident that occurred under circumstances over which he was likely to have greater control than his master. And if he was not contributorily negligent, the easily proved fact that he had "assumed" the risks of his employment stood up as another defense against his claim. Furthermore, even if the servant had neither carelessly contributed to nor assumed the dangers that brought about his accident, the fault of a fellow servant could be used under a particularly harsh doctrine in order to defeat the tort action. Lastly, it was and still is one of the most confusing vestiges of our tort law that the "mere" violation of a statutory duty, such as perchance a law prescribing safety measures, is not in itself proof of negligence. 13 The FELA, as amended, has done away with the defense of contributory negligence as we know it and replaced it by comparative negligence of maritime and European civil law, which works merely in mitigation of damages. It has completely abolished the fellow servant doctrine, which means that respondeat superior is applicable and the railroad is liable regardless of who within the scope of his railroad employment caused the accident. Assumption of risk is no longer a defense, not even in mitigation of damages, which, oddly enough, means that when the injured railroad man could merely foresee the danger but negligently disregarded it, he loses some of his claim under the comparative negligence doctrine; but if he knew of the danger and willfully assumed it, he recovers fully. 14 Finally, the Safety Appliance Acts' 5 as interpreted by the courts have established the rule that any violation of these acts, or of any regulation issued thereunder, imposes absolute liability on the railroad. The problem of negligence may not be raised and it is error to charge the jury with the question in safety appliance cases.' The scope of this rule is very far-reaching and at times brings the FELA into the close vicinity of an insurance law or, in other words, of workmen's compensation. Once the failure to work properly of a safety appliance (such as power driving-wheel brakes, automatic couplers, grab irons, bell ringers, boilers, or sanding apparatus) is shown, there remains only the question of causation. It makes no difference why the appoison gas emerging from feed silo); Heinlen v. Martin Miller Orchards, 242 P. 2d 1054 (Wash. X952) (orchard worker recovers for injury inflicted by brush-shredding machine whose defectiveness he knew though not the risk of harm resulting therefrom pliance failed to work; nor may the railroad be allowed to prove that it exercised due diligence in taking care of it. 17 And as to causation, a so-called "contributory proximate"' 8 cause is all that need be shown. Thus an engineer was killed by another train when he got out of his engine to attempt to make the sanding apparatus work. The failure of the sander was held to be the cause of his death, and the arguments of remoteness and indirectness were rejected.' 9 This mode of legislation has created a friendly atmosphere toward injured railroad workers in the courts, both state and federal.° The sufficiency of the evidence is a federal question to be determined by the holdings of federal decisions.' Verdicts are high, probably higher than they would be in ordinary tort suits for similar injuries. And it need not be emphasized that, stripped of their most powerful common-law defenses, particularly contributory negligence and assumption of risk, the defendant railroads under the FELA have less of a chance to prevail than ordinary defendants in negligence suits. In spite of all this, however, the narrowness of the scope of the FELA must not be overlooked. The Act does not apply to some workers engaged in quite similar tasks and subject to the same perils as railroad employees, such as Pullman car porters or railway express employees. 22 It does not apply 3 where the worker received a work injury through a third party's fault and it has been held that this excludes from the applicability of the Act even suits against third-party railroads, i.e., railroads other than the one employing the injured worker. 2 4 It is, however, not necessary here to explore the size and limits of the exceptions, as well as of the exceptions to the exceptions, because, as we shall try to demonstrate, the special status of the railroader appears to be an outmoded conception of the law.
American workers, apart from railroad employees, fall into several groups as far as their rights to recover for work injuries are concerned. The other seamen's rights are closely akin to those accruing to railroad men under the FELA, 2 s yet they do go beyond the latter in that the boat owner's liability for "unseaworthiness" of the vessel creates an absolute liability not only for specific appliances (as for railroads under the Safety Appliance Acts) but also for anything that is a part of the boat 2 9 --under a recent decision even the vicious propensities of a fellow crew member 0 In view of these three factors-negligence liability of the boat owner to the exclusion of the common-law defenses; absolute liability for any unseaworthiness; and liability for maintenance and cure in cases not necessarily involving accidents at all-it may be said that seamen have the most far-reaching rights. Longshoremen and harbor workers are covered by a federal workmen's compensation act, 31 as are employees of the Federal Government 3 2 Aside, then, from railroad men and from statutory exceptions such as for farming or domestic work, all other American workers are protected as well curtailed by state workmen's compensation laws. This is so regardless of whether or not the worker is engaged in or furthers interstate commerce.
It is frequently heard that the social protection afforded by state workmen's compensation is inadequate 3 3 The maximum awards for permanent disabilities, total or partial, are pitifully low in many states both as to the limit of weekly pay-' The idea that agricultural or horticultural work is not dangerous is actually a myth. Of the 16,500 fatal work accidents in the United States, in 1948, 4,400, or 26.6 per cent, occurred in farming, which in absolute number of industrial deaths leads all other occupations. The death rate has been steadily falling in other industries, but in farming it has risen and was higher in 1948 than in 1945. ments and the total maximum benefit a crippled worker may receive. The number of weeks for which payments may be made is arbitrarily and unjustifiably limited. The maximum allowable burial expenses in many states could in these inflationridden days cover hardly more than the funeral bill of a pet cemetery. And death benefits are far below any recognized standard of adequacy 8 4 A learned reviewer of my textbook on administrative law has emphasized my friendly disposition toward administrative law. 5 Yet my faith in agencies has received a blow-albeit not a knockout-upon perusing a recent study that tends to show that workmen's compensation procedure, which is usually 0 conducted before administrative agencies, is at least not inherently more expeditious or economical than the judicial procedure involved in law suits under the FELA. 7 On the other hand, even assuming the general validity of the Illinois study, it has also been demonstrated by competent authority 8 that tort suits under the FELA amount to a lottery in that the plaintiff can never be sure whether or not he can prove his case, i.e., his employer's negligence. In other words, the injured railroad man gets either more than (at times, at least as much as) his fellow worker under workmen's compensation, or nothing at all. 3 9 It is, however, not within the purview of this paper to explore and evaluate with apodictic finality the relative merits of either system. For to decide whether certain law is "good" or "bad" is essentially a political task. "Good" law, correctly speaking, is law that is deemed more socially desirable from the speaker's subjective point of view. In other words, it depends on his social, economic and maybe moral Yet some objective evaluation seems still permissible. If law is a social technique, then "bad" law is necessarily such law as will fail to accomplish the-at times objectively ascertainable-goal of the lawmaker. Professor Beutel not long ago ably demonstrated that observation and experimentation may reach objectively tenable results in regard to the question of whether or not a particular law accomplishes what its makers obviously want and, if not, whether a different law would be an improvement.
4 ' The factual study by Conard and Mehr, 42 if sound (a question that I must leave to competent insurance economists), is of course a very obviously apposite example for experimental and applied jurisprudence in our field of workmen's compensation and railroad tort law.
At times the task of probing into law objectively rather than from a political or policy point of view can be done from the four corners of the law alone, so to speak. 43 At other times the entire system of related law must be considered in order to evaluate objectively whether a given body of law, from an efficiency point of view, has its justifiable and deserved place in the legal order. Such a law of the latter category is the FELA, which can be said to be obsolescent-or "bad" if the value judgment must be made-if considered as a whole, i., against the background of present constitutional law and in comparison with similar law pertaining to other occupational groups. Briefly, there appears to be no longer any good reason for singling out railroad workers and placing them in a special (privileged or underprivileged, depending on the side of the controversy we are on) group.
The validity of the FELA is grounded in the interstate commerce clause of the Constitution. However, as everybody knows, this clause is not what it used to be in 19o6 or 19o8. Indeed, it might be argued that, aside from the Thirteenth and Fourteenth Amendments, the Constitution has never been more sweepingly amended than by the judicial decisions interpreting "interstate commerce" in those years, [1937] [1938] [1939] [1940] [1941] , that were so decisive in shaping our system of government and control as we now know it. 44 Turning to the phases only that are of relevance for this study, we find that in 19o8 railroads, indeed, were considered as being engaged in interstate commerce, 4 ' but without gross exaggeration we might say there was little else then so regarded. 40 In our time, however, it is settled that, contrary to former views, the "manufacturer of goods" may be regarded as commerce, 7 as may be oil drilling," 8 insurance, 49 through its own pipelines to its own station 0 And we find that labor relations as well as the very employment contract itself may be federally regulated 5 in industries and enterprises not necessarily engaged in but perhaps merely affecting interstate commerce. Thus the labor relations of a landlord with his janitor in a building whose tenants were engaged in interstate commerce were found to be subject to federal regulations 5 2 as were those of a contractor and his workers in a case where the contractee-principal was doing commerce-affecting work."' And the NLRA was declared applicable to the workers of a local streetcar line. In short, there is probably no field of which it may be safely said that Congress could not exercise jurisdiction, and the commerce clause is now recognized as enabling Congress "to allow interstate commerce to take place on whatever terms it may consider in the interest of the national well-being." 55 Nor is it likely that this trend has come to a standstill. A New Deal Congress made the Wagner Act; yet a Republican Congress, under the sponsorship of Senator Taft and Congressman Hartley, enlarged its scope considerably. Different political parties may change the contents of federal laws, but they will not diminish, I am sure, federal power over a given field once it has been occupied. The constitutional situation of 19o8 is, incidentally, not the sole reason why the FELA, despite its sweeping title, was confined to railroad employees. Mining and other dangerous occupations were not interstate commerce in i9o8; but some other activities, such as airplane piloting or bus driving, would no doubt have then been regarded as being in the same constitutional category as railroading, had they existed. Time and technical progress have marched on, but not the law. In 1952 it must strike us as highly anomalous to see railroad men, but not airline or interstate bus line employees (or, pursuant to narrow judicial interpretation of the FELA, sleeping car porters 5 " and railway express employees 5 7 ) placed under a special law in regard to their work injuries. This state of affairs is not in accord with the customary pattern of modern justice which attempts to treat like situations equally.
Of course, inequality need not per se be regarded as "unjust" as long as it has a justifiable 5 " basis. If in medieval law the serf was treated differently from the baron, that was in accordance with the concept of justice, at least of the ruling classes. We do not object to a Wage and Hour Law that exempts from its protective provisions executive and professional as well as a great many other employees "iSupra, note 22. "Ibid. ,' I will certainly not be suspected of being a natural lawyer. See Parker, Natural Law and Kelsenjsm, for ascertainable reasons that were convincing at any rate to the lawmakers. Likevise may we justify the regionally different treatment of otherwise alike events. If, under state workmen's compensation laws, life is worth at most a mere $6,6oo in Virginia whereas in Oklahoma it is valued up to $i3,5oo, this is justifiable-and hence "just" if the term is desired-to any believer in a federal system of government: even as the laws of divorce or the penalties for homicide may differ from state to state, there may be different compensation benefits for life and limb in the several states. And a federal workmen's injury law confined to railroad employees was perhaps justifiable in 19o8 under the Constitution as we then had it. It is no longer justifiable today.
To leave injured railway workers to state workmen's compensation would create constitutional, though not regional, uniformity. It was not possible in 19o6 and 19o8 when but few states had workmen's compensation laws," 9 whose constitutional validity was considered dubious."° It might be quite feasible today. Yet, to turn the clock back and give railroaders to the states would meet strong opposition in all quarters concerned, 6 ' in view of both the low compensation awards prevailing in nearly all the states and the endless interstate jurisdictional disputes this solution would no doubt create.
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The only road toward justice-i.e., the elimination of unjustifiable distinctions between worker and worker-appears to be leading not away from federal law but rather toward a general federal workmen's compensation law.Y 3
The Federal Government has occupied the field of wages, hours, child labor, and labor relations. 0 4 There can be no doubt that a Federal Workers' Injury Law would be upheld as constitutional. Such a statute, to be sure, would not eliminate all apparent inequality. Being confined by the limits of the interstate commerce clause, however liberally construed, the federal law could probably not cover enterprises of the most local character. In other words, as we pointed out before, in as much as we have a federal form of government, there will be inequalities created-and justifiable -by the very fact of federalism. Moreover, the law might choose, as the Wage and Hour Law does, to except categories of employers on such grounds as comparative 02 Quite aside from the evidently undesirable solution of letting a railroad man's compensation depend on the law of the state in which the injury occurred, many instances of work injuries, notably occupational diseases, would defy any attempt to be geographically imputed to a given area.
"' It may be apposite to remember that our last great Republican president, Theodore Roosevelt, raised just that postulate-to enact a general federal workmen's compensation law. 42 CONG. Rac. 73 (1907).
d Supra, note 51.
unimportance or low accident rates, and the law might exempt from its provisions all non-hazardous occupations. 5 All these and other resultant inequalities could be justified in some objective, tenable fashion. The new Congress may carefully weigh and choose among professions and groups of industrial hazards and select those best suited for nation-wide uniformity, that is, for federal law. But to continue the singling out of railroad men for federal treatment, because that was as far as we could get in 19o8, is the perpetuation of an archaic piece of legislation."' It is obvious that a modern workers' injury act must be a true work-injury law, where the claim for recovery arises if the injury was connected with the employment. 6 " The FELA's still prevailing recovery-for-negligence pattern, however much whittled down by legislative amendment and judicial interpretation, is not lively to be imitated again. Even if under liberal construction some railroad employees at times recover for acts or omissions that would not be regarded as giving rise to a cause of ordinary negligence action, the fact still remains that others cannot recover for their work injuries for want of a showing of negligence."' In other words, if we agree with the words of Theodore Roosevelt that to put the burden of loss of life or limb on the victim or his family is a form of social injustice, 0 only a law in the nature of workmen's compensation can be the remedy. Negligence suits with doubtful outcome do not eliminate "social injustice." As we support, by social security, the aged worker, thus must we take care of the one who is crippled.
Court or board-that is the often ventilated question." Until the elaborate Illinois study by Conard and Mehr, 71 the probably prevailing opinion regarded court procedures as cumbersome, slow, and more expensive than industrial accident boards. The Illinois research study, however, tends to show the opposite-that, at least in that state, court procedures under the present FELA are cheaper, not essentially slower, and financially more beneficial to the injured worker than administrative procedures under the state workmen's compensation law. A recent, well-documented California study, 7 2 on the other hand, demonstrates that-at least " This, at least, is a frequent pattern of exclusion from workmen's compensation coverage. U. S. BustaAu oF LABo STANiARDs BuIL No. 125, op. eit. supra, note 26, at 4-6. I have often doubted the justification of this exemption. If an occupation is non-hazardous, the compensation insurance premium will be lower; but, as far as the individual goes, his work injury is none the easier to bear because the probability ratio of its occurrence was lower! " See PRoss R oNs ToRTs 547-8 (1941 in California--"the compensation system is remarkable for its efficiency and speed"; that hearings on the average consume but one hour; that more than 50 per cent of the claims are generally decided administratively within three months after filing; and, last but not at all least, that the average attorney's fee awarded by the Commission is no more than $ioo.io. At any rate, there can be no doubt that boards are better adapted for "streamlining," such as through the introduction of the referee system, than the courts.
Be this as it may, if the proposed injured workers' law is to operate regardless of negligence, it is not likely that its administration will be left to the already overburdened courts, federal or state. The parties' legitimate desire to have a jury trial in tort cases centers around two phases of the litigation: the negligence issue and the amount of damages. 73 The former would be immaterial, and the latter determined by compensation rates whose adequacy must be up to the people, i.e., to Congress. In other words, the work-injury law applying to all, or most, or at least many, interstate-commerce-affecting workers must be a piece of social legislation whose benefits accrue independent of fault or defective appliances and whose awards are uniform as to similar situations. ' This proposal does not mean that negligence should be encouraged. An employer who negligently injures his employee, e.g., by culpably failing to give him a safe place to work, should be liable supplementarily to workmen's compensation. This is the law in foreign countries and it has been demanded in this country for a long time. Surely, if an employer is careless toward his employees' safety, there is no reason why he should not pay damages if an injury results, 7 -even though his enterprise is covered by workmen's compensation, which, under social laws operating regardless of fault, attempt, not to compensate for actual damages, but merely to enable the injured worker to continue to exist. Whether, however, the employer's negligence liability in supplement of compensation ought to be restricted to "gross" negligence is a question of legislative policy not to be discussed here. In its favor it might be argued that it is a purpose correlative to the social function of workmen's compensation law to take away from employers the burden of suitsoften unwarranted-based on a strained construction of the term negligence and that therefore the employer should remain immune to workers' ordinary negligence "The pattern of the Longshoremen's Act or the FECA, supra, notes 8 and 9, may be followed. Probably, however, neither the primacy of state law of the former act (see supra, note 31) nor the exclusion of judicial review under the latter would be adopted. actions counting on sympathetic juries. If the limitation is adopted, however, care should be taken that the courts-or whoever will be the tribunals to hear and decide negligence suits in supplementation of compensation-do not construe "gross" negligence in such a manner that practically nothing is left for a cause of action short of quasi-criminal conduct. 7 "
This and other d.etails may be left to legal policy; but the situation that a mine worker, totally and permanently disabled in an industrial accident, in, say, Wyoming, receives a maximum benefit of $3,8oo (!), whereas a similarly crippled railroad worker may get either nothing at all, if no negligence or faulty safety appliances can be proved, 7 7 or anything between very little and up to, maybe, $i5o,ooo or more, 78 depending on the accidental fact of the jurors' moods and economic opinions -this situation has neither sense nor justice from any point of view.
See e.g., Day v. Gold Star Dairy, 307 Mich. 383, 12 N. 'V. 2d 5 (1943) . " See the cases supra, note 39, which of course can be multiplied ad libitum and to which the many unreported decisions and dismissals must be added as well as those railroad work-injuries that never reach the courts. 
